ATTES

o

EXAMINER

PESHAWAR HI(
Mingora BenchiDat
Sub - Regists]

TED

>
/\';;1 ~5
L4 COURT,

[ul-Qaza, Swat
ly. Buner

h

PESHAWAR HIGH COURT, MINGORA BENC
(DAR-UL-QAZA), SWAT
FORM OF ORDER SHEET
COUPLOf . vov oot e e
Case NO...... .ottt O e,
::grarl’c:czi :é or.det Dt;i;{ ?;:Te;? or | Order or ar}‘:er P;ooeed!ng: with Signature of Judge and that of pariies or Coun.ﬂ:ﬂ uhirlevg{?m
A | M | S 2 WS 3 TSI R MIY T T T T T T L e e |
22.06.2023 | C.R 431-P/2005

Present: MJS. Shams-ur-Rahman & Abdul Halim Khan, -
Advaocates for the petitioner. '

Khwaja Salahuddin, A.A.G for official Respondents.

M/S. 1hsan Ullah, Sher Muhammad Khan, Altaf
Abmad & Zia ur Rahman, Advocates for Private

Respondents.

k k&

At the very outset, Jearned counsel representing the

petitioners in C.R., No. 431-P/205 titled Mulmm}nad Saeed

Mian and others versus Government of Khyber Pakhtunkhwa

through secretary Forest and others while referecing to Civil

suit No.160/1, contended that through their suit the fPlainliffs
were seeking declaration that they are the owners of the property
as described in the plaint but the entries in the revenue papers |
were incorporated against the facts becaﬁsc they are the original
owners of the property whereas it was entered in favour of the
Provincial Government thrOugH forest department. More-so, they
are entitled for the royally of the same, thus, the entrics of the
revenue papers are inoperative upon their rights. He further
contended that the plaintiffs were non-suitea by the lCourts below

and as such both these petitions, however, the Hon’ble Supreme |

hrod £37 (5.8)  NON'BLEMA JUSTICE MUIAMAAD NAEEM ANIAR
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Court in its decision in Civil Appeal No. 329 1o 346 of 2021 on

07.09.2022 has held that the suits of the like nature cannot be

entertained by the Civil Court nor there is any other forum and
the private individuals who were petitioners before the Supreme
Court were seeking the direction to the Provincial Government
that when the suits of ‘the like nature could not be entertained by
the Civil Court, the Government should provide them a forum for
resolution of their controversies, however, their prayer too was
turned down. Against the said decisions, there are review
petitions pending before the apex Court, therefore, téll the
decision of review petitions, these petitions may be adjourn sine
die. Learned Additional Advocate General representing official
respondents and learned counsel for private respondents of both
the petitions agreed with the proposal of the counsel for
petitioners.

2. Therefore, with the concurrence of the learned counsel
for the parties, both these petitions are adjourned sine die with
the direction to the office to make an entry of these petitions in
the register maintained for the cases adjourned sine die. After the
decision of the Supreme Court, any of the parties may submit an
application for resurrection of these petitions. for disposal in

consonance with the decision of the apex Court.

Certified to be true copy
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BEFORE PESHAWAR HIGH COURT, PESHAWAR

I . - CRNo_UY %/ 1o0s

N | l. Muhammad Said Mian (Péﬁtioncr No 1 since Deceased lhroﬁgh his legal heirs)
/1. Mst: Mahsoon Bah Kibi |

. * /2. Mst: Maskeona Bibi (Widows)
7 e () Mubammad Rishag
14, Mian Syed Imran

* 15, Fazal Wahab

j 1/6.  Sycd Wahab
, 7. Umar Wahab
} : b/
\ .y
/8. Abdul Wahab (Sons) *

i * 119, Mst: Bakht Rangiza ] ATTESTED

' * 1/10.  Mst: Bakht Soocha ‘ _

| (i o0

ﬂ * V11, Mst: Bakht Recha ' EXmnes
H . PESHAWAR Hifisd COuR1
h 0ra BenchDar-ul-0az2s Swa
: * 112, Msl: Nazia Bibj Sub-Reyisuy. Buner

" 113, Mst: Sadia Bibil (Daughters)

ST

(’::({0: 2 Shah Jchan S/O Hukam (As rcprcscntati\}ps of owners' of Bargokand) Rs/O)
- : Bargokand Tehsil Daggar District Bunais
- (Petitioners)
VERSUS
1 Gtwcmm.ent of NWFP through Sccrctary Forest, Peshawar '
2. Conservator, Forest Department, Malakand Division BRI
i \/! DF O, Forest Department Swat » |
3 Commissioner, Malakand Division ;
5. District Co«)r;iination Officer, Bunair- E " . FILZZ TonAYy

Fx P =16 District Officer, Revenus and Estate,‘ Bunair ASSte: Pooettar

. f " . ' . C
7. Manager, Forest Devclupment'(iprporaﬁan, Peshawar ) A AN i

(8. Manager, Forest Developmont Corporation, Swat




" Mat: Kotay Bibi Widow of Sher Ali Klun
|‘-4 . 1

[0 Amir Aftab -

ur-M:xw K@d {“W[“,

12. Kameen Khan e v
13. Bakht Alam

14. Khan Zaib Ss8/O Sher Ali Khan (Deceased)
15. Mst: Zaiba Bibi

16. Mst: Qatm Bibi

17. Mst: Sahir Bibi
18. Mst: Sharifoon Bibi
19. Mst: Shaheen Bibi

20. Mst: Ehsan Bibi /O Sher Ali Khan (Deceased)

l

P 21. Bakht Malik Khan

22. Muharnmad Malik Khan : ATTESTED
23. Jan Muhammad Khan (Sons) | iy
n'ﬂ . l EXAMINER
, 24 Mst g[ Bﬁkh[ Blbl . ‘ﬂhgggusi‘:{%%:;:ség;nkwm

25. Mst: Bakhshad Begum
, 28. Mst; Shad Begum Ds/O Faiz Muhamnmad Khan
P ”" ~ 27, Gulambar §/0 Bosu;n (In personal capacity as well as rcpr.cscntatfw:s woVu
Hasgan Khail) Caste Hassan Khail Rs/O Bargokand Eurer |
28. Musharaf Khan S/0O Shawar Khan

P T~ 29. Saad Ullah Khan $/0Q Hazrat Khan (In personal capacity as well aﬁ representatives ¢

(4 Village)Re/O Topdara Ly GOW Burey

« -

N , / ~.Muhammad Rauf $/0 Atta Ullah

o ’Abdul Wadood $/0 Abdul Khaliq

c‘ EAR T 32 Shah Muhim-Jan $/0 Mahash (As repiesentatives of owners)

= /"Aj‘_ q_&@) Abdul Qayyum $/O Hakim Mian
34, Khaistan Shah $/O Zar Mir Khan

35. Sycd Abdul Wahab S/0 Sycd Muhammad Akbar
Os

@ Rohmat Karim S/0 Fazal Hayat ({Comractora Forest) Ra/O) Dir Ihsmcm
@ - ' FILED TODA
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. .& Revision Petition against the judgement and decree dated

PRAYER IN REVISION!

01-02-05 of the leamed Additional District Judge-11, Bunair at
Daggar whereby appoal of the Petitioners against  the
judgement and decree dated 06-06-98 of lsamed Senior
Civil Judge /Tlaga Qaz Daggar at Dunair was_ dismissed

By accepting this Revision Petition, impugned judgements and decrecs of
both the Counts helow may be set aside; and consequently suit of the

Petitioners may be decreed throughout OR any other order deem proper in

the matfer may be passed.
BRILF FACTS!
1) That the Petitioners filed wit for declaration, perpetual injunction ete i
representative capacity of Village Bargokand Tehsil Daggar. (Copy of the Plaint
15 Annex ‘A’ and List of Owners is Annex ‘Af_l‘ 19 A3N).
2) That 'Rc‘spondcn_ts contesied the suit by ﬁli.ng Written Statements, wherein they
raised so many Jegal and factuul objections. (Copics of the Written Staternents arc
Annex ‘B’ and *B/1 to B/4’ respectively). , -
3) That with the permission of the Court, the suit _iVas twice amended. (Copics of the
Amended Plaints are Annex ‘¢ and ‘C/1"). ATTESTED
1) 'That after amendment Respondents submitted their Written Statements to the suit, ~ 4 .
(Copics of the Written Siatemonts arc Anuex ‘B’ and ‘DI to /T reqpcunvesy)-ﬁé’é“:ﬁ;‘f‘:ﬁ““h‘ ‘
5) That on 10-01-1996 with the leave of the Court Petitioners submitied 1heir
amended Plaind, (Copy of the Plaint is Annex ;E’).
€) That  after  amendment  Respondents/Defendants submitted  their  Written
Statements. (Copy of the Written Staternents are Annex ‘F” and ‘T/1'ta ).
7 Thal Petitioner produced Fagir Muhammad Patwari Halga of Mouza Kanshal as

t
i3 TODAY

|

¢ {;:‘ ’_’:.IEUQI'

I L

1S

PW 1, Faral Mz;nnn Incharge Patwari Halga of Mouza Malka as PW 2, Amir
Shan AL Ymipair Im; PW-3, Bakht Biland Patwari Halga of Mouza Charr as PW-
4, Mumtaz Ali Matwari Halga of Mouza Blam a;; PW-5, Nobat Khan Patwari
Halga of Mouza Gukand ag PW-6, Muhammad Rishad son of Petitioner No 1

(bpecial Attomicy) as PW-7, Pir Muhammad Khan as PW-8, Cul Nazar as PW 9




l ‘ - o ‘_[;?.;]1

in sepport of their casc. (Copics of the Statements arc Annex ‘G H, T, I,
i

':L ' AR LM N and fQY respoctively, while document exhibited in these
J - Statoments aro. Annex ‘G/J to GJ3, ‘HUL to /2", ‘U1t to 12, “J11, KU to K/,
- LA to 1/14°, “M/1 o MAYY).

That Respondents produced Nobat Khan Patwari Halqa as DW-1, Saced Ullah ‘as

DW-2, Danish as DW-3, Rehmat Karim as DW-4, Aghral Gul as DW-5, Said

Nawab as DW-6, Aman Uliah as DW-7, Munawar as DW-8, Nobat Khan as DW-

9, in their defence. (Copics of the Statcments are Annex ‘P’ Q" ‘R ‘S* 77 U

VW and X" reapectively, while documents exhibited in their statements are

Annex P/, 4O/ 1o Q6% *SIT Lo S4°, VT 1o VI3, “W/I. to Wi2™, *X/1 (o X/4°

respectively).

9 'l'hﬁt another suit filed by Ashral Gul and others was consolidated with ‘!hé suit of v
Petitioners, and afier regudar triat the leamed Trial Court dismissed both the suit
vide judgement and decree dated {)6-564998. (Copy of the judgemeni and Jdecrce
w ~ isAnnex ‘Y.
10)  That the Petitioners ag well as Ashraf Gul and others filed separste appeal against
the judgement and decree of feamed Scnior Civil .l'udg:c, ‘Bunatr. (Copy ofx'tilgm
1) That the leamed Tral Court without notice to the Pctitioners, allowed the
| Respondent No 27 and others 1o withdraw the foyalty amount, which royali @8
ATTESTED amount depﬂsi}w i the Court as per order of learned Tilal Court, E\m?mﬂ | >

o - highly aggricved from the said order filed Revision Petition in the Court o

(AMINER war e . . - . .. . ]
pesu,«mﬁg;?,:,“c.o%f Yo loamed District Judge, Bunair. (Copy of the Grounds of Revision is Annes
nch : —

'AA"),

12)  ‘That kearned Dastrict fixed the appeals filed by Petition
- the Revision Petition filed by the Petitioners for he
the conclusion vide judgement and ovder dated 14

FiLTn TODAY) filed by the Petitioner and appeal filed by Ashrat

M] L irar] limits its pecumiary jurisdiction. Therefore, rotarned th
ELCR E i\ AR
e V. B -

7oA 805 | Petitioners apainst the judgement and decrec of Jeane

/ / ) Bunair was kept pending till the decision of .*\.p;"‘T ang /‘,



[ ab@m by competent Court of law. (Copy of the judgement and order is Anneg

_ 1,‘53) : P!:‘ 'ﬁu’u Ashraf Gul and others presented (heir appeal before the High Court and

\ ."“fﬁiﬁf)'_i-!ariy the Petitioners also filed their Revision Pelition before (his Honourabie

; ',,qii:rt. The Revision Petition. of the Petitioncrs was heard by this Honourable

: ‘ujuﬂ arwl ultimately it was aceepled vide order dated 03-10-2000. (Copy nf' the
That during the course of haring of appeal of Ashmf Citl and athers, the appeal of
Petitioners was also requisitioned from the Court of learned District Judge and
ultimately it was decided by this Honourabic Court, that hoth the appeals of with

ATTESTED in t‘l.\c pecuniary jurisdiction of lcamed District Judpe, Bunait and the same were
| Gﬁ\/ sent fo learned District Judge, Bunair for docision on merts. (Copy of the

MINER H H 1 ,
OESHAWAR HIGH COURT, Audgcmcnt. and order is Annex ‘AD).

ulQaza Sw
mofszeﬁ_‘&'%:;,' Bune:

15} That the Teamed Disiviet Judge, Bunair aficr hearing, the appeals dismissed both

"
v

the appeals vide judgement and decree dated 01-02-2005. (Copy of the: judgement
A . ,
and decree is Aanex *AR).
16)  That being aggricved from the impugned judgements and deerees of both the

Courts below, the Patitioners files this Revision Petition on the {ollowing!

GROUNDS: -

/N That the judgement and decrecs of both the learned Courts below are illefial

agamst material available on record and in ulter disregard of relevant provisions

of faw, hence not tenable.

B) That the judgoments of both the learned Courts below do not gualify the

sustainable.
That it ig established from the socord that in Mouza at Tlam, Chare, Malka and
Pronara cic the Syed’s and Mianpans arc undisputedly recorded 1o he entitled fo

share rayaity. On the same analogy the Pelitioners, who are residents of Viliage

Letow, while dispi;‘ggsf:_.'rg}.!ie:-f';i).it;'df' Petitioncrs overlooked thig vital aspoct of ths
FILED TODAY

"' . . .
4 n,,x.h g ‘

} requirements of judgement as prescribed by Order 41 Rule 31 CPC. As such, not q

Bargokand are ontitled o their shave in the rovalty. Boih the leamed Courts
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oo e casnl As soch, their judgeiiiei and decrce are diable o be sct at naught on this

P

e ﬂci"- along.
g

“\l'haf it ix uwta! clear from the CWdul!CLr produced by the Pcmmncrs that

_Rcapﬂndcnm No 940 11 are residents of Vilfage Kalail and they !\'wc become
”co fﬂ#‘—‘?&'{dﬂﬂ‘d%
\f:_g owm.m in village Bargokand by purchase imm[hqw No 12 to H I’W 8

S

,.ir ?viuhamm.qd Khan, who fs rosident of Kalailb and relates 1o Hagsan Khail

| of evidence are having direct bearing on fire fate of the present case. Bath the
learned Courts below, whilc ignoving these pivces of cvidence have committed the
errov of misrcading and non-reading of evidence

£} That both the leamed Courts below ignored documents exhibited By PWI2, 113,

~ which documents dmﬂmmlratc/ﬂ;ml during the sttlersent procecdings. Kata Khan

-
-

the thay

Patwari Halqa initially recorded the Petitioners to he owner of 1/3 share
in Shamilat. But lateron Settlement Staff dut to colusion with Respondent No 9

(o 11 names of Fetitioners were deluted. This materal picce of evidence gocs to

the rocts of present casc. Both U lcamned Courts helow shut their eyes over this

picce of cvidence. As such, the impugned judgement and decrees are not

ESH AR al.u' LAt
Hna0g, beﬂnc:‘qrguy Bune!

maintainable,

1 Thal question of fimitation was wrongly decided by the learned Courts below, the

Peritionery have bcén victims of fraud and the moment of fraud was detected, ﬂlf:)_;’

brought the present suit. Tn such like circumatances, period of limitation will stait
TR mhning from the date of knowledpge. As such, the suit of Petitioner is / was wali
within time. The findings of 'hr:th‘ the leamed Courts below on izsue of Timitation
arc result of misapphicaiion and misinlerprotation of rdlevant law,

Tt hoth the fearned Counts below, while dismissiag the suit of Petitioners have -

-
-
Pes

oy a7 placed reliance on patwar documents, which were cithur inadmissible OR Taghly
e § W M

+

i ] . vpe ~ . . . o .
vy disputed. The foamed Cowrls below, while placing reliznes on those dacunienty
w, o i : | 8 mCt

have copnmiticd an-itlagabity.
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A - the tnder sheets, these acts of Respondents Spuaks volumes about their conduct R

B Tllll vifal aspeot of the escaped notice of the feamed Courts below,
A
- Thaki the judgement and decrces of learned Courts below are sclf contradictory on
i o 80 z?mny points.

T Ty —=~That the rovalty receipt Fx DW 2/ produced by Respondenty is regarding the

rovalty of village Kalail and a suit hetween the Respondents intersce is ponding

adjudication. As such, heing a disputed documents the reliance of both the Jearned

Courts blow on this documents is misplaced, which hag lateron decided vide

Senior Civil Judge Order Sheet No 0-9 dated 02-10-2002. (Copy of ihe Order

Sheet No 0-9 dated 02-10-2002, Application, Plaint and Receipt of Qabz-ui-

Wasul arc Annex ‘AlF, ‘AG, ‘ALl and *Al'").

K)  That both the leamed Courts below mis-appreciated the cvidence and being, oral
evidence weight of the cvidence was overlooked.

i) ‘That the findings of both the feamed Couarts below on ssucs No 1 1o 4, 610 8 and
11 10 26 arc based on presumptions surmiscs, and conjunciurcs. These findings

“arc also result of misrca@ing, non-reading, of cvidence, misapplication and
- misinferpretation of relevant l;'iw. As such, liable to be sct at naught,

M) Thai the inlemal scillemont, arrived al among Sheikhan, Aka Khail and -
caste than Sycds and Miangan arc not applicable to the case of Petitioners. The
feamed ‘Trial Court, while placing reliance on those settfements have oxccedud
from the juxéndic-iion vested on its part. o

It is, thcrcfo.r-:-, rcspcc‘lfuily prayed that by .acccpt';"

(. thix Revision Petition, impugned judgements and docrees of both the Courls botow 1

be et aside and conscquenily suit of the Petitioners may be decreed throughout OR o
other order deem proper in the soatier may be passed.

Potitioners

N Through:

(ABDUL SATTAR K

Advocate,
Iated: - Marcly, 2005 High Court, Peshawar
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BEFORE PESHAWAR HIGH COURT, PESHAWAR
s //?/w S

Muhammad Said Mian and oﬂacm .. Vs......Govt of NWEP and others

MEMO OF ADDRESSES
' PETITIONERS |

1. Muhammad Said Mian (Petitioner No 1 since Deccased ﬂxrough his lega! he:rs)
1/1.  Mist: Mahroon Bah Bibi

1/2.  Mst: Maskeena Bibi ('deow:;)

1,/3.‘ Muhammad Rmhad

1/4. Mian Syed Imran

& 1/5.  Fazal Wahab 1_
1/6.  Syed Wahab
i/’l. " Umar Wahab _ ' | o
} | 18, Abdul Wahab (Sons) ' : ATTESTED
1/9.  Mst: BakhtRhngim 1 ‘\/
1/10. Mst: Bakht Soo;:ha : : ﬁgﬁ“{%&iﬂﬁgéw

'1/11. - Mt: Bakht Recha
1/12. Mst: Nazia Bibi
- 1/13. Mst: Sadia Bibil (Daughters)
2. Shah Jchan S/O Hukam (As rcpresentatives of owners of Bargokand) Rs/O

Bargokand Tehsil Daggar District Bunair

RESPONDENTS S ' '
_A. Government of NWEP through Secretary Forest, Peshawar
-~ 2. Com;crvator Forest Department, Malakand Division

| _~ 3. DFO, Forest Department Swat PILED i} AY .

<
"Ashtt RL[}!SUBr
2 8 vAR 2005

~ -
.



.)” | | ‘ o \\"

P .
4 e 4, Commissioner, Malakand Division
} -1
f ./ \ Disyy  Co-ordination Officer, Bunair
6. -District Officer, Revenue and Estate; Bunair
, .

7 Manager, Forest Development Cf;fporation, Pcshnwgr -
8" Manager, Forest Development Corporation, Swat v
9.-Mst: Kotay Bibi Widow of Sher Ali Khan

16 Amir Afiab |

1. Hamayun Khan

12. Kameen Khan

13 Bakht Alam

44. Khan Zaib Ss/0 Sher Ali Khan (Deccased)

e _éMat Zaiba Bibi
("
! | 16. Mst: Qalm Bibi
i hd
: 17. Mst: Sahir Bibi
" 18. Mst: Sharifoon Bibi
" 19, Mst: Shaheen Bibi
- 20. Mst: Ehsan Bibi Ds/O Sher Ali Khan (Deceased)
: 21. Bakht Malik Khan

« 22. Muhammad Malik Khan

17>
4!'\/’1/
@ 17//0 '

EXAM!
PESHAWAR HI':?EHRGOURT,

23, Jan Muhiammad Khan (Sons)

: M rs Ben w03 wat .
24, Mst: Shahi Bakht Bibi b Negcazs S ;
- )
‘ 25, Mst: Bakhshad Begum . - T‘
 26. Mt: Shad Begum De/O Faiz Muhammad Khan . \

27. Gulambar $/0 Bostan (In personal capacity as well as representatives of Village

o

Hassan Khail) Caste Hassan Khail Rs/O Bargokand

- 28. Musharaf Khan $/0 Shawar Khan . ;

\‘1\
oo o 4 ,
29. Saad Ullah Khan $/0 Hazrat Khan (In personal capacity as well as representatives of « \
. ' " FILED TODAY -
v, Viliage) Re/O Topdara % " a
30. Muhammad Rauf /0 Ata Ullah | Asstt; Registrar
wr ' ' - 28 MAR 2800
** bdul Wadood $/0 Abdul Khalig o

fhah Muhim Jan $/Q Mahash (As representatives of owners)

LY




% 33. Abdul Qayyum $/0 Hakim Mian | . L

i SR
‘ /% A Kbl n Snaa 30 Zar 1% Khan

" ... Syed Abdul Wahab 8/0 Syed Muhammad #kbar ’
36" “chmat Karim $/0 Fazal Hayat (Conﬁactors"}'-'omt) Rs/O Dir District Dir

Petitioncrs

(ABDUL SATTAR KHAN) e
L Advocate, o
Dated: - March, 2005 High Court, Peshawar

. - —— —

ATTESTED
(a5

MINER
PESHA&M HIH (:Oumg
Mingora BenchiDarui-0aza Swat
Sub - Registry, Buner
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|
i
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

Present: c. -
Mr. Justice Umar Ata Bandial, CJ C’(r ' SN
Mr. Justice Qazi Faez Isa W |
Mr. Justice Syed Mansoor Ali Shah Y mos Hahan,
ADVOCATE
cargal Teb-Daggar.
Civil Appeals No. 329 to 346 of 2022 Pl B ner,

[On appeal from the judgment dated 24.03.2021 of the Peshawar High Court,
Mingora Bench (Dar-ul-Qaza), Swat passed in Civil Revisions No. 43-M/ 15
and 103-M/16 and Writ Petitions No. 287-M, 358-M, 699-M/201 6, 353-M,
551-M/2017, 880-M, 974-M, 1245-M/20109, 627-M/ 2020, 612-M, 613-
M/2019, 57-M and 166-M/2021]

CA. 329/22 Shah Zaman Khan Vs. Govt. of Khyber Pakhtunkhwa
through its Chief Secretary, Peshawar and others.

CA. 330/22 Syed Azim Shah Vs. Assistant Commissioner Forest Tehsil
Charbagh, Swat and others.

- CA. 331/22 Bakht Zada and others Vs. Govt. of Khyber Pakhtunkhwa

through its Chief Secretary, Peshawar and others.

CA. 332/22 Bakht Zada and others Vs. Govt. of Khyber Pakhtunkhwa
through its Chief Secretary, Peshawar and others.

CA. 333/22 Govt. of Khyber Pakhtunkhwa through its Chief Secretary,
Peshawar and others Vs. Moambar.

CA. 334/22 Govt. of Khyber Pakhtunkhwa through its Chief Secretary;
Peshawar and others Vs. Shah Zaman Khan.

CA. 335/22 Govt. of Khyber Pakhtunkhwa through Secretary Forestry,
Environment & Wild Life Department, Peshawar and others
Vs. Kamal Ahmed and others.

CA. 336/22 Govt. of Khyber Pakhtunkhwa through Secretary Forestry,
Environment & Wild Life Department, Peshawar and others
Vs. Khan Muhammad.

CA. 337/22 Govt. of Khyber Pakhtunkhwa through Secretary Forestry,
Environment & Wild Life Department, Peshawar and others
Vs. Azam Khan and others.

CA. 338/22 Govt. of Khyber Pakhtunkhwa through its Chief Secreiary,
Peshawar and others Vs. Bakht Zada and others.

CA. 339/22 Govt. of Khyber Pakhtunkhwa through its Chief Secretary,
Peshawar and others Vs. Bakht Zada and others.
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CA. 340/22

CA. 341/22

CA. 342/22

CA. 343722

CA. 344 /22

CA. 345/22

CA. 346/22

Govt. of Khyber Pakhtunkhwa through Secretary Forestry,
Environment & Wild Life Department, Peshawar and others
Vs. Shah Jehan and another. '

Govt. of Khyber Pakhtunkhwa through Secretary Forestry,
Environment & Wild Life Department, Peshawar and others
Vs. Umar Muhammad and others.

Govt. of Khyber Pakhtunkhwa through Secretary Forestry,
Environment & Wild Life Department, Peshawar and others
Vs. Rustam Khan and others.

Govt. of Khyber Pakhtunkhwa through Secrétary Forestry,
Environment & Wild Life Department, Peshawar and others
Vs. Sher Muhammad Khan and others.

‘Govt. of Khyber Pakhtunkhwa through its Chief Secretary,

Peshawar and others Vs. Ihsanullah Khan and others.

Govt. of Khyber Pakhtunkhwa through its Chief Secretary,
Peshawar and others Vs. Sarfraz Khan and another.

Govt. of Khyber Pakhtunkhwa through its Chief Secretary,
Peshawar and others Vs. Abdul Ghaffar Khan and others.’

For the Appeilants: Mr. Muhammad Jawaid, ASC. C/ C
: 4

(in CAs. 329, 331 & 332/22)

Mr. Sabir Shah, ASC. Vs

. ADVOCATE,
(in CA. 33-0/22) ¥ill-Bazargai Teh-Dogpey,

Digit-Buner.

Mr. Shumail Butt, Advocate-General, KP.
Mian Shafaqat Jan, Addl. A.G., KP.

Mr. Atif Ali Khan, Addi. A.G., KP.

Mr. Babar Shahzad, Addl. A.G., KP.

(in CAs. 333-346/22)

For the Respondents: Mr. Shumail Butt, Advocate-General, KP.

Mian Shafaqat Jan, Addl. A.G.; KP.
Mr. Atif Ali Khan, Addl. A.G., KP.
Mr. Babar Shahzad, Addl. A.G., KP.
(in CAs. 329-332/22)

Khawaja Salahuddin, ASC.
(in CAs. 333, 335-337, 342,'343/22)

Mr. Sabir Shah, ASC.
(in CA. 340/22)

Muhammad Qasim, Attorney in-person.
(in CA. 346/22)

Date of Hearing: 07.09.2022.
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JUDGMENT

Qazi Faez Isa, J. These eighteen appeals arise out of petitions in which
leave to appeal was granted, under Article 185(3) of the Constitution of the
Islamic Republic of Pakistan (‘the Constitution’). All of them challenge the
judgment dated 24 March 2021 of the Mingora Bench (Dar-ul-Qaza) of the
Peshawar High Court. Four appeals (Civil Appeals No. 329 to 332 of 2022)
have been filed by private parties and fourteen appeals (Civil Appeals No.
333 to 346 of 2022) have been filed by the Government of Khyber
Pakhtunkhwa (‘the private parties’ and ‘the Government’ respectively). A
few of the civil petitions for leave to appeal were belatedly filed, that is, the
petition from which Civil Appeal No. 330 of 2022 arises, was filed by a
private party, and petitions from which Civil Appeals No. 338 to 341 and
344 to 346 of 2022 arise were filed by the Government, and leave therein
was granted subject to limitation. Both sides had belatedly filed petitions,
however, most petitions assailing the same judgment were filed within time
and as we will be examining the same impugned judgment, therefore, the

delay in filing those petitions is condoned.

2. The leave granting order dated on 21 March 2022 is reproduced

hereunder: C /r, C.

. ' |l
‘Civi] Petition Nos. 3496, 4038 and 4039 of 2021: The
learned counsel representing the private petitioners state

that while the impugned judgment permits them to file su@g’wﬂ SHabomar,

before a civil court to establish their individual rights to land ADVOCATE
which they allegedly own but since such land is within thg, ;. pererges Teb-Dogee
area declared to be a protected forest vide Notification No. DieoreRuner

SOFT(FAD)V-168/71(i) dated 17 February 1976, issued
under section 29 of the then Forest Act, 1927 (‘the
Notification’), the stated permission to file suits is illusory
because the courts, where such suits may be filed, have
been prevented from de-notifying any area. They further
state that the Notification did not specify any particular area,
and since it affects private property rights it should be
amenable to challenge. They have also placed reliance upon
the case of Azam Khan Affandi v Deputy Commissioner (2000
SCMR 548).

2. Civil Petition Nos. 367-P, 368-P, 369-P, 370-P, 371-P,
376-FP and 377-P of 2021: The learned Additional Advocate-
General, Khyber Pakhtunkhwa (‘the learned AAG') states
that the Notification attained finality in view of section 9 of
the Khyber Pakhtunkhwa Forest Ordinance, 2002 (‘the
Ordinance’), which replaced the Forest Act, 1927, and that
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section 92 of the Ordinance prohibits civil courts to exercise
jurisdiction. He further states that in respect of the lands
mentioned in the Notification there were no record of rights
but subsequently settlement proceeding took place in the
year 1985-1986 and if the petitioners before the High Court
were aggrieved by such settlement they should have assailed
the same within time and before the appropriate forum, and
could not do so by filing writ petitions before the High Court
in the year 2016 nor could the High Court permit them to
now file suits.

3. Both the private petitioners and the Government of
Khyber Pakhtunkhwa are not satisfied with the common
impugned judgment and as a number of points requiring
determination have been raised we grant leave to appeal in
all these petitions to consider the same and any other points
raised therein.’

It was further ordered that both sides should maintain status quo in

Cte

‘Both sides are directed to maintain status quo. However, till W

the following terms:

the disposal of the appeals there shall be no logging and/or
cutting of trees in the protected areas of forest mentioned in

the Notification, nor shall the Government permit anySREAtQ e SWluharmasr;

H
do so. ADYOCATE
Fiil-Bezargai Teb-Dagge

' . Nixtr- Bueer
3. The private parties asserted ownership rights to lands situated in the

former State of Swat. The State of Swat acceded to Pakistan on 3 November
1947 and its accession was accepted by Mr. M. A. Jinnah in his capacity
as the Governor General of Pakistan. Subsequently, the administrative
control of Swat was taken over by the then Govemmenf of West Pakistan.?
Thereafter, two regulations were enacted to attend to disputes pertaining to
the lands situated in the former State of Swat3 (‘the Regulations’).
However, the private parties did not assert their purported rights under the

Regulations.

4, The Notification was issued on 17 February 1976 under section 29 of
the Forest Act, 1927. Through the Notification all forest lands in Swat (and
certain other areas) were declared as ‘protected forests’. The Forest Act,

1927 was repealed by sub-section (1) of section 120 of the Forest

" Instrument of Accession signed by the Ruler of Swat, Miangul Gulshahzada Abdul Wadood.

? Dir, Chitral and Swat (Administration) Regulation, 1969, Regulation | of 1969, Gazctte of West Pakistan,
Extraordinary, 15 August 1969, PLIY 1970 West Pakistan Statutes 1.

? Devolution and Distribution of Property (Dir and Swat) Regulution, i972, Regulation No. 122, and
Settlement of Immovable Property Disputes (Dir and Swat) Regulation, 1972, Regulation No. 123, Gazetie of
Pakistan, Extraordinary, 12 April 1972, PLD 1970 Central Statutes 613 and 614.



Civil Apneal No. 329 of 2022 etc.

Ordinance, 20024 (‘the Forest Ordinance’). However, all notifications that
had been issued under the Forest Act, 1927, including the Notification,

were saved by sub-section (2) of section 120 of the Forest Ordinance.

5. Section 29 of the Forest Act, 1927 and section 29 of the Forest
Ordinance pertained to ‘protected forests’ and are similarly worded. Section-
29 of both these laws empowered the Government to declare ‘any forest
land or wasteland as a protected forest after determining the ‘rights of
Government and of private persons, in or over the forest or wasteland
comprised therein, have been inquired into and recorded at a survey or
settlement, or in such other manner as the Government thought sufficient -
or appropriate. Once such determination was made, then ‘every such record

shall be presumed to be correct’,® unless the contrary was proven. C,’)L

6. The private parties contended that the permission granted to them to’
%44#64”;

VOCATE
same judgment held that the civil court ‘cannot order any not@{%;q\s@ru‘éd ~Pagee

feir-Euner

or protected forest to be de-notified’. Their case was that they were the

file suits in civil courts by the impugned judgments is 111u315ﬁﬁi’j73“’§s

owners of lands which had been declared as ‘protected forests’, therefore,
they had challenged the Notification. Some filed suits, others directly filed
writ petitions in the High Court énd those {vho‘s.e,plaints Wefe rejected
under Order VII Rule 11 of the Code of Civil Procedure, 1908 filed civil
revisions in the High Court. The plaints were rejected because the suits
were held to be barred under section 92 of the Forest Ordinanée, which
stipulates that, ‘Except as provided in section 93, no Civil Court shall
exercise jurisdiction over any of the matters relating to the implementation of
this Ordinance or rules made there under. In certain other cases the private
parties, who had lost their cases on merit, re-agitated the matter by filing
fresh suits. The'learned Judges of the Division Bench, through the common
judgment dated 24 March 2021, decided all.the writ petitions and civil
revisions, and this judgment is assailed both by the private parties and the
Government; their respective contentions at the leave-granting stage were

recorded in ordet dated 21 March 2022 (reproduced above).

* The North-West Froniicr Province Forest Ordinance, 2002, Ordinance: XIX of 2002; Gazctte No. Liggis:
1(6)/99-1114525 dated 11 June 2002. PL.D 2003 [Supplement-1] Part 1] che:al Slatulce 189.

Ibid section 29(1).
"Ibld , section 29(3).
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7. In addition to the submissions noted in the leave granting order it
was contended on behalf of the private parties that the bar contained in
section 92 of the Forest Ordinance is not absolute and that it cannot be
used to divest the private parties of their land, parﬁcularly when section
S(1){c) of the Forest Ordinance envisages the constitution of a Forest
Settlement Board for the specific purpose of inquiring into and determining,
‘the existence, nature and extent of any rights, alleged to exist in favour of
any person in or over any land comprised within such limits or forest produce
there from’. Therefore, the Government be directed to constitute a Forest

Settlement Board to decide the claims of the private parties. L

8. The learned Advocate-General Khyber Pakhtunkhwa {‘AG’) r Sents
the Government and, in addition to what was recorded in tl&ﬁé@g&gg%%m
order, submitted that the Notification was issued in the year 1976 andowagATE.
only challenged in the year 2016, that is, after a periodmcl)uf ﬁﬁf};@gfum
without offering any explanation for the belated challenge. He further
submitted that everyone knew that the settlement of the land in Swat was
being undertaken, which took twelve years, whereafter ownership rights
were recorded in the year 1986. The lands claimed by the private parties
were owned by the Forest Department of the Government and the record of
rights (hagdaran-e-zamin) reflected this and also that the same.. Were'
‘protected forests’. Responding to the contention, that the Forest Settlement
Board should again be constituted to decide the claims of the private
parties, the learned AG stated that before the issuance of the Notification
the Forest Settlement Board had already determined that the said lands
were owned by the Forest Department of the Government and that the -
lands constituted ‘protected forests’. Therefore, the matter could not be
reopened (after forty years), and sent for re-determination by the Forest
Settlement Board, which had ceased to exist. The learned AG stated that
the private parties had not sought resort to the Regulations; had not
assailed the Notification within a reasonable period of its issuance; and,
had not agitated theif purported rights when the settlement/land revenue
records were-prepared, wherein they were not shown as owners. The said
lands, he subrln'itted, were owned by the former State of Swat and
comprised of forests and when the State of Swat acceded to Pakistan they ™ .

came to vest.in the Government. He alternatively submitted that; if it be
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assumed that the said lands were ownerless then as per the Constitution it

shall vest in the Government.”

9. The learned Judges of the High Court had framed the following three

questions for determination:

{

a)  Whether the [Forest Settlement] Board provided under
section 5 of the Forest Ordinance as a forum for
settlement of disputes has been a continuous
phenomenon to which any dispute arising at any time
may be referred and settled there-under or same is
relevant at the time when a forest is declared as reserved
or protected forest for the first time?

b) Whether the bar of jurisdiction contained in Section 92 of
the Forest Ordinance would be an absolute bar,
debarring any civil suit, wherein certain rights are (_’\‘C
claimed in immovable property and in defence, it is
alleged that the property had ever been declared as @
protected or reserved forest? i

c) What forum would be available to a person &’1’%@“‘ '

: . VOCATE.
property is wrongly claimed as reserved or protected ,AD oc .
forest?’ Piil-Bazargal TehDagee:
orest: : Disti Buner

10.  With regard to the aforesaid question {a) the tearned Judges of the
High Court held, that: -

21. What is important to be noted in clause {c) of Section 5 of
the Forest Ordinance, is that said clause had been part of
subsection (1) of Section 5 of the Forest Ordinance. It cannot
be read disjunctively from rest of the text of subsection (1),
wherein it has been provided that whenever it is decided to
constitute any land as a reserved forest Government shall by
notification in the Official Gazette declarc that it has been
decided to constitute such land as a reserved forest. Such a
declaration is made at the time when the process for declaring
such land as reserved forest is initiated for the first time.
Sections 4, 5 & 6 leave no doubt that all such activities of
constitution of the Board and the procedure following therein
has been-provided to be carried only at the time of declaring
any area as reserved forest. Section 9 of the Forest Ordinance
has then provided the effect of such declaration, which is also
reproduced hereunder for ready reference:

9. Extinction of rights. Rights in respect of which
no claim has been preferred under section 6, and
of the existence of which no knowledge has been . -
acquired by inquiry under section 7, shall be
extinguished, unless, before the notification under

? Constitution of the Islamic Republic of Pakistan, Article 172,



@

section 20 is published, the person claiming them
satisfies the Board that he had sufficient cause for
not preferring such claim within the period fixed
under section 6.

Civil Appeal No. 329 of 2022 etc.

This makes it clear that any right which is not claimed at
the time of declaration being made shall seizc [sic] to have been
existing unless before publication of such notification an
appeal is preferred under section 20 of the Forest Ordinance.
In other words, when an area is declared as reserved forest and
no appeal has been preferred at the relevant time i.e. before
publication of the notification to said effect (under section 20 of
the Forest Ordinance), then no right can be claimed
subsequently in a reserved forest nor can such declaration be
revisited by any Board. In other words, with issuance of
notification under section 20 of the Forest Ordinance, the
forum of Board would become functus offtcio. '

| (4

Section 23 of the Forest Ordinance has provided that no. 4
right of any description shall be acquired in or over a reserved
forest, except by succession or under a grant or contragf in- -
writing made by or on behalf of Government or some perscﬁg}rélfhwm Halenar

; . : ADVOCATE
whom such right was vested when the notification un'gﬁrﬂmmdf Teb Bagee:
section 20 of the Forest Ordinance was issued. Meaning .., guner

thereby that such a right of succession or other rights had to
be settled by the Board or by the appellate forum, provided .
under section 17 of the Forest Ordinance before a notification
of a reserved forest is issued under section 20 of the Forest
Ordinance. All such provisions have also been part materia to
the provisions of the Forest Act, 1927’

The High Court held that after the issuance of the Notification the
Forest Settlement Board became Sfunctus officio. And, afﬁrmétively! answered
question (a) by holding that, ‘no right of any description shall be acquired in
or over a reserved forest and no valid reason has been put forward to

persuade us to take a different view.

11.  Question (b), framed by the High Court (above), was decided as under-

23. In our estimation, the question whether certain land has
or has not been part of the declared protected or reserved
forest, would be a question which may be raised and decided
by a civil Cour"t_‘hairing territorial jurisdiction in the area.’

The fo]lowing.w'as_ the reason given for the aforesaid decision:

‘The Board has nowhere been given any power or authority io
declare any entries in the revenue record to be wrong, illegal or
ultra-vires or to declare questions of ownership of persons
whose property has'been lying outside the limits of protected or
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reserved forest. Such has been the exclusive domain of civil
Courts vested in them by Section 9 CPC, Section 53 of the West
Pakistan Land Revenue Act, Sections 42 and 54 of the Specific
Relief Act and other relevant laws. No such jurisdiction has
ever been vested in the forum of Board even under the
provisions of the Forest Ordinance, the ecarlier law on the
subject or any other law.’

And, with regard to the above noted question (c) the High Court held

that, since the civil court has jurisdiction, ‘therefore this question is also

accordingly decided’.

12.

parties had alleged and showed that they (or their stated predecessorsyig-

However, an examination of the cases reveal that none of the pri

YWhireroess -

#”,
interest) were the recorded owners of the said lands either under the landroC4TE

. . arggl Teh-Pageet
revenue or under any other law, nor had they relied upon any dfﬁbf’ﬁ%",r{:’r&'ég, *

of the Government or of its predecessor-in-interest (the State of Swat] in

support of their claims. The private parties had based their claims on

private documents or on mere assertions, as under:

Civil Appeal The private Observations
No. ~ parties claim T
329/2022 The claim is | The only extract from the register of
based on a private | Hagdaraan-e-Zamin produced is of the
sale deed dated 7 | year 2012-13, which does not mention
March 1978. either the claimant or his predecéssor-
in-interest either in the column of
cultivator/possessor or in the column
of owner. It shows ownership of the
Forest Department and the land is
described as ‘Protected Forest’.
330/2022 |The claim 15 | The only extract from the register of
based on an oral | Hagdaraan-e-Zamin produced is of the
assertion of | year 2011-12, which does not mention
ancestral either the claimant or his predecessor-
deership and of | in-interest in the column of owner. The
purchase. claimant is mentioned in the column of
possessor as nao-tor of some portion of
the disputed land. ' -
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However, it was not the case of the
claimant that his possession was being
disturbed nor that the said entry was
being changed. The ownership of the
land is shown to be of the Forest
Department and the land is described
as Protected Forest’.
331/2022 | The claim is | The only extract from the register of
' based on an oral | Hagdaraan-e-Zamin produced is of the
assertion of | year 2012-13, which does not mention
ancestral either the claimants or their
ownership. predecessors-in-interest either in the C{L
column of cultivator/possessor or in )
the column of owner. It shows {M
ownership of the -Provincial
Government and possession of- the
Forest Department. Wohrsrscae Fidhsscrs,
APVOCATE,
v EaTE e Degrnt
332/2022 |The claim is|The only extract from the register of |
based on an oral | Hagdaraan-e-Zaniin produced is of the
assertion of | year 2012-13, which does not mention |
ancestral either the claimants or their
ownership. predecessors-in-interest either in the
column of cultivator/possessor or in
the column of owner. It  shows
owrnership of the  Provincial
Government and possession of the
Forest Department.
333/2022 | The basis of the No document was produced.
claim "has not ' o
beéen specified.
334/2022 |The claim  is | The only extract from the register of
based on an oral | Hagdaraan-e-Zamin produced is of the
assertion of | year 2012-13, which does not mention
ancestral either the claimant or his predecessor-
ownership. in-interest either in the column of
cultivator/possessor or in the column
of owner. It shows ownership of the
Forest Department and the land is
described as Protected Forest’.
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k- Dagear

I r

335/2022 | The claim is|The only extract from the register of
based on an oral | Hagdaraan-e-Zamin produced is of the
assertion of | year 2012-13, which does not mention
ancestral either the claimants or their
ownership. predecessors-in-interest either in the

column of cultivator/possessor or in
the column of owner. It shows
ownership of the Forest Department
and the land is described as Protected
Forest’.

336/2022 |The claim is|The only extract from the register of
hased on an oral | Hagdaraan-e-Zamin produced is of the
assertion of | year 2012-13, which does not mention’
ancestral either the claimant or his p¥ddecessaf
ownership. in-interest in the column of owner. ThepyocsTr

claimant is mentioned in thé&dbhammedf -
possessor and to be in possessiofi’ 6~
some portion of the disputed land, but
without specifying the status of his
possession. However, it was not alleged
that he was being dispossessed or the
said entry was changed. The
ownership of the land is shown to be of
the Forest Department and the land is
described as ‘Protected Forest’.

337/2022 |The claim is|The only extract from the register of
based on an oral | Hagdaraan-e-Zamin produced is of the
assertion of | year 2003-04, which does not-mention
ancestral either the claimants or their
ownership and of | predecessors-in-interest either in the
purchase. column of cultivator/possessor or in

the column of owner. It shows
ownership of the Forest Department
and the land is described as ‘Protected
Forest’.

338/2022 |The <claim  is | The only extract from the register of
based on an oral { Hagdaraan-e-Zamin produced is of the
assertion of | year 2012-13, which does not mention
ancestral either -“the <claimants or their

predecessors-in-interest either in the

ownership.

column of cultivator/possessor or in
the column of owner. It shows
ownership of the Provincial
Government and possession of the
Forest Department.

(¢
w7
mam,

- R -

-



Civil Appeal No. 329 of 2022 ete,

APYOCATE

339/2022 |The claim is|The only extract from the register of
based on an oral | Hagdaraan-e-Zamin produced is of the
assertion of | year 2012-13, which does not mention
ancestral either the claimants or their
ownership. predecessors-in-interest either in the

column of cultivator/possessor or in
the column of owner. It shows
ownership of the Provincial
Government and possession of the
Forest Department.

340/2022 | The claim is | Neither the deed nor the decision has
based on a | been produced. - '
purported  deed
and - decision : ‘
dated 17 Versmaas S
September 1947,

IIh-Bozaryet Tell- Bogens

341/2022 [ The claim is | The said deed has not been prodUced--
based on a sale| . : e
deed dated . 21 | The only extract from the register of
September 1968, | Hagdaraan-e-Zamin produced is of the
in favour of a|year 2012-13, which does not mention
predecessor of the either the claimants or .-their
claimants. predecessors-in-interest either in the

column of cultivator/possessor or in |
the column of owner. It- shows
ownership of the Forest Department
and the land is described as ‘Protected
Forest’. ' '

342/2022 |The ‘claim is No document was produced.
based on an oral o :
assertion of
ancestral
ownership and of
purchase.

343/2022 [ The claim is|The only extracts produced from the
based on an oral | registers of Hagdaraan-e-Zamin are of
assertion of | the years 2012-13 and 2013-14, which
ancestral do not mention cither the claimants or

-ownership and of
“purchase.

their predeccssors-in-interest either in
the column of cultivator/possessor or
in the column of owner. They show
ownership of the Forest Department
and the land is described as’ ‘Protected
Forest’.
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34472022 | The claim is|The said deed has not been produced.
based on a sale ' :
deed dated 30 |The only extract from the register of
October 1955, in | Hagdaraan-e-Zamin produced is of the
favour of a | year 2012-13, which does not mention
predecessor of the either the claimants or their
claimants. predecessors-in-interest either in the

column of cultivator/possessor or in
the column of owner. It shows
ownership of the Forest Department
and the land is described as ‘Protected
Forest’.

345/2022 |The claim is | The said deed has not been produced. M
based on a sale : Vborresaecs %g‘m
deed dated 4 |The only extract from the registenpos
September 1967, | Hagdaraan-e-Zamin producedu.is.ofi the daggar,
in favour of a{year 2012-13, which does not tnention
predecessor of the | either  the  claimants or their
claimants. predecessors-in-interest either in the

column of cultivator/possessor or .in
the column of owner. It shows
ownership of the Forest Department
and the land is described as ‘Protected
Forest’.

346/2022 |The claim = is|The only extract from the register of
based on an oral | Hagdaraan-e-Zamin produced is of the
assertion of | year 2006-07, which does not mention
ancestral either the <claimants or their
ownership. predecessors-in-interest either in the

column of cultivator/possessor or in
the column of owner. It - shows
ownership of the Forest Department
and the land is described as ‘Protected
Forest’.

ke

9y
CATR,

13. The private parties did not produce nor referred to any document

which pre-dated the Notification issued in 1976, nor any ‘after the

Notification’s issuance. They also did not prefer -a.claim to the -settlement

authorities, nc_n;" {:l}_é]lenged the record of rights preparéd_ in 1986.?The record

which was pfoduécd or referred to by them (mentioned in paragraph 12

above) showed that the Forest Department of the Government was’ the

owner of the said lands. The High Court incorrectly assumed that the s_@.'id"
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lands were wrongly claimed by the forest depariment, and then on this

(wrong) premise held, that:

~-the civil Court would have jurisdiction for entertaining suit
of a person whose property may be wrongly claimed by officers
of the forest department or anyone else to be part of protected
or reserved forest...

14.  The High Court had, on the basis of mere assertions, held that the
civil courts had jurisdiction, and this was done by rendering the following
bar of jurisdiction® supertluous:

‘92. Bar of jurisdiction. Except as provided in section 93, no .
Civil Court shall exercise jurisdiction over any of the matters ( ec _

relating to the 1mp!ementat10n of this Ordinance or rules made ,
thereunder.’ , : @

15. The private parties were also effectively assailing the survey of
the land and the determination of the boundaries of thev’f:oﬁg‘f“ -mvorﬂF
Department of the Government which had been underbaken;., spa. TekPacors

st Rare

Assailing the same was also not within the jurisdiction of the civil

courts.10

16.  Undoubtedly, a provision ousting the jurisdiction of a civil court
is to be construed strictly and established rights cannot be disturbed,
nor can an ouster clause deprive anyone of property. An ouster clause
can also not be used to create injustice or hardship. But, this does
not mean that the ouster clause is of no legal effect. Another factor to
consider in determining the scope of the ouster of jurisdiction is to
examine whether those who may be .affected are provided with an
alternative remedy. The Forest Ordinance did provide a remedy!! but

it was not availed.-

In a Casel2 under the Madlac I"orest Act 1882, it was held that

It is an estabh‘:hed prmmple that when by an act of the
leglslature powers are given to any person for a public purpose
from which an individual may receive injury, if the mode. of
. redressing the injury is pointed out by the statute, the
jurisdiction of the ordinary courts is ousted, and in the casé of
~injury, the party cannot proceed by action. See The Governor

* Ibid.. section 92.

% 1L.and Revenue Act 19()7 Chaplct X ‘Surveys and Boundaries,”
19 L_and Revenue Act, 1967, Secction 172

" Ibid., section 6(1)c), scetion 17 and scction 1§(4).

2 Ramachandra v Seci L’!a:y af. State LR Vol. X11 1889, 105.
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and Company of the Cast Plate Manufactures v. Meredith, 13
Steven v. Jeacoke,’* West v. Downman. !5
This Court has also applied the aforesaid principle:

“..where a special remedy is provided for under the law, it may
not be bypassed and the Civil Courts should not be approached
directly without exhausting the highest forum in the
authority.!6

And, in another "cése” it was held that:

‘An exclusive jurisdiction has been conferred on the Authority

for determining the disputes referred to in the Ordinance which
reflect the intent of the legislature. In such like situation, the ’
jurisdiction of Authority is exclusive, and the jurisdiction of £

Civil Court is barred.’ 8 resws et
TIPS,

: : ADYOCATE
17.  The private parties did not allege that the issuance of the Nitificatior b 0. : sar

was mala fide or without jurisdiction, or that an order was passed aéail'l;t”‘.
them which was coram non judicé, which may have enabled them to access
the courts. The f;igts of their cases arc altogecther different from the Azam
Khan Affandi case .(relied upon by them). In that particular case both Azam
Khan Affandi and 'thc:Forest Department lay claim to the compensation with
regard to the land which had been compulsorily acquired for the
construction of a hydropower station, which land consequently did not
remain as a forest. The facts in that case were determinative. There was a
preponderance of evidence to establish Azam Khan Affandi’s ownership. The
law applicable in that case was the Forest Act, 1927, which did .not contain
a bar of jurisdiction provision. Moreover, in the Azam Khan Affandi case,
neither the revenue ﬁor any other official record showed that the land was

owned by the Forest Department of the Government.

18. In the instant case the Forest Department of the Government had not
done anything to adversely affect any purported right of the pril\_/a.te parties.
Instead, the private parties wanted long standing settlemen‘t/ revenue
records changed in their favor, by belatedly challenging the Notification. The
private. parties had sought the constitution of the Forest Settlemént Board
for the re-de|tefmination of a forty-ycar-old matter; a rebuttable pr_espmpt_ion

of legality attaches to thirty-year-old documents produced from proper

Y4 TR 794,

“11Q.B. 731,

"LR.14Ch.D. 111

'* Muhammad Siddigue v Noor Bibi, 2020 SCMR 483, 485A.

"7 General Manager, SNGPL v Qamar Zaman, 2021 SCMR 2094, pp. 2098-4, para 7.
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interest. Pakistz o
stan h?s been denuded of its forests and not nearly encugh
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enacted, amongst other reasons, for th
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has been done to protect thc remaining forests.” An academic-scientific
report states that Pakistan _1_oSt 14.7% of its forest-habitat between 1990 and
2005.2° And, from QOQ,O‘ to 2020, Pakistan experienced a net change of 94.8
thousand hectares (4:‘50/0)‘=in tree cover.?! The importancé:of forests 1s by.

now well -'establ‘ished'f:" Forests are necessary. to promote tieadwater

conservation for the alleviation of floods and water shortages.?? Forests aid

in the prevention of disasters and provide a stable supply of water (one tree.

can retain ground water up to 30,000 liters?3). Nenuding land of forests and |

irees has catastrophic effects including avalanches, flash floods, silting .up
of rivers, lakes.and dams, the accumulation of carbon dioxide (a greenhouse
gas) and climate change. Forests and trees remove carbon dioxide; over a

one-year. period a mature tree absorbs about 79 kilograms of carbon dioxide

from the atmosphere, and in exchange releases oxygen.?t The European

Environmental Agency has determined that in a year, 1.3 million trees are

estimated to remove more than 2,500 tons of pollutants from the air.®

T

18 Qanun-c-Shahadal. 19%4. Article 100,

19 1uid., preamble, section 3(1)(a) and sccrion 3(2)(a).

M Biomass fuel purning and its implications: Deforcstation and greenhouse gases ¢
S.N:A. Tahir, Environmental Pollution, Volume 158, Issue 7. July 2010. pages 2490 - 2495, '
2 «pakistan Deforestation Rates & Statistics: GFW." Globa! Forest Watch. www.globalibrcstw;uch_.org. '
“‘ “The roke of forest dnd foresiry’. The Role of Forest and Foresiy, W\\'w.ﬁm.org:’}.’WSSOicl\\'8301c03.h(m.

3 Tbid. L : oo :
2 eTpees  Help  Tackle Climatie  Change.”  Ewropean Environment  Azency, 6 Jan. 2012,
www.gea.curopa.eu articles/T orcsts—hcalih—and-clhhmc-ch ange/key-facts/ trees-help-tackie-chi ate-change.

% Trees  HMelp  Tackle Climate  Change.’ European  Envirommenl Agency. € Jan, 2012,
ic-change:’key—facls!!rccs-hclp—{ac-kic-clim'.ne-changc.

missicns in Pakistan’
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20. The Forest Ordinance was also enacted to presérve-',ecoldgiéal
significance,?® the integrity of the ecological system?” and to promote the
understanding of environmental significance.28 Reduction in forest and tree
cover harms ec_osystems and consequently the animals, birds and insects
dependent on them, and results in the loss of biodiversity. The beeét
Ordinance is a beneficial piece of legislation, but this important aspect was -
not considered-hy the High Court before it proceeded to negate the bar of

Jurtsdiction provision (section 92 of the Forest Ordinance).

21. We must also not lose sight of a most startling fact. Pakistan is
amongst a score of countries which are disproportionately vulnerable to the
consequences of climate change.?® To ignore the reality of climate change is
to be unjust and it disregards future generations. This Court has held

that:30 _ . (_—% _

‘19. Another important dimension of climate . T,
change is intergenerational Justice and the need
for climate democracy. The tragedy is that
tomorrow’s generations aren’t here to challentf mant Satiesarn.

this pillaging of their inheritance. The great silent . ADVOCAT!

‘majority of future generations is rendéredus.Bazargel Teb-Dager
. . ‘. - r

‘powerless and needs a voice. This Court should be . Distr-fune

mindful that its decisions also adjudicate upon
the rights of the future gencrations of tl'ns
country.’

‘The  preambular  constitutional value of
democracy under our Constitution is. in "effect
climate democracy, if we wish to actualize our
Constitution and the fundamental rights
guaranteed under the Constitution for ourselves
and our future generations.’ : -

‘We‘ must restore and -repair and .care for the
planetary home that will takc -care of our
offspring. For our children, and our children’s
children, and all those yet to come, we must love
our rivers and mountains and reconnect with the
long and life-giving cycles of nature.’

** 1bid., section 3(2)(‘1)

7 Ibid., section 3(2)(c).

** Ibid., section 3(2)(1).

s Shah Fahad & Jianling \\'ang ‘Climate Change, vulnerability, and its impacts in rural Pakistan: a review’
Emvironmental . Science - and  * Pollution - Research 27, - H34 1238 (2020);
https:/link. springer.com/article/10.1007/5 11 356-019-06878-1. :

¥'D.G. Khan Cement Comp(my v Govrmmcnr of Punjab through Chief S'ecrerwy 702] SCMR 834, pp. 854-
855, para 19.
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22. Climate change is not just a future threat but a present reality. The
planet is in crisis and disasters are accelerating disasters. Climatic events
of unprecedented severity are being witnessed. The unilateral and
unsustainable pillage of the earth’s resources has left humanity, and all
other species, vulnerable. Excessive burning of fossil fuels has héated up
the earth’s temperature and when forests, which sequester carbon
emissions are stripped away, its effect is compounded. Carbon fuel
extraction needs to correlate with the available trées, plants and
phytoplankton which store emissions. The causes of climate change and
the catastrophic events that it unlcashes are (by now) empirically
established, yet the problem is not being addressed with the requisiie
urgency and seriousness. Simple mitigation measures are ‘also not
implemented. Carbon emissions, and not trees, have to be cut down. The

learned Judges failed to consider that the Forest Ordinance was a

beneficial piece of legislation which was enacted to conserve scarce

remaining forests. 2 /L
‘ . . . i . 3 :'u-.ﬂ'"
23. The natural world is an epiphany yet the extraordinﬁyﬂbo. -“iigcgﬁ?
: . gal'.

nature and creation’s perfect balance3! has been disruptea‘.mfhe warlﬁg‘én%%
to tamper with nature’s balance is not heeded.32 Some via‘fi"-‘ﬁ%ﬁl}é%ﬁsﬂm
inert repository of resources to subdue, remove and deplete, an_d. profiteering
as their right. ‘As the land becomes impouerished_._\s-tq too daes the scope of
their vision’33 Reverence for the natural world has beccme peripheral.
Humanity needs to regain its lost coﬁsciousncss ahd its primordial link to
nature,34 Humahs must assume their responsibility as trustees of the

earth?® .and of all of creation;3 and, not to be deaf and dumb, engulfed in

darkness.37 The. trees of the forest are sentient beings’® and, like:human

3 Al-Quran, Al-Higr (15) verse 19 and Al-Rahman (35) verse 7,

* Ibid., Al-Rahman (55) verse 8.

¥ Robin Will Kimmerer (Professor of Environmental and Forest Biology at the State University of New York),
'Braiding Sweelgrass: Indigenous Wisdom, Scientific Knowldege and the teaching of Plants,” 2013,

M Fitrar, Al-Qur un, Al-Rum (30) verse 30. Al-Fatir which micans the Originator or The Creator is also one
of the names of God, Af-Qur 'an, Fatir {35), sce also: Al-Anam (6) verse 14, Yusuf (12) verse 101, lorahim
(14) verse 10, Az-Zumar (39) verse 46 and Ash-Shura (42) verse 11, S oL s

® “Khalifah fil ardh’, Al-Qur'an, Al-Baqarah (2) verse 30 and Al-Anam (6) verse 165, The Preamble of the
Conslitution of the Islamic Republic of Pakistan mentions *.._soveriegnty over ‘the entire Universe befongs to
Almighty Allah alone, and the authority to be exercised by the people of Rakistan within the limits presciibed
by Him is a sacred 1ruse .." o o

W 41l of creation is for a wise and just purpose. Al-Que'an, Ad-Dukhan (44 verse 38, And created it ail for the
Truth, Al-Qur’an, Al Jathiyah (45) verse 22.

3 Al-Quran, Al-Anam (6) verse 39.

3 Al-Quran: Al-Hajj (22) verse 18, Al-lsra (17) verse 44, An-Nahl (16) verses 48-50, Al-Hadid (57} verse .
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beings, part of the biotic community. In regaining their trusteeship humans

also salvage their humanity, and save themselves and their progeny.

24. Therefore, for the abovementioned reasons the appeals of the
Government (Civil Appeals No. 333 to 346 of 2022) are allowed by setting
aside the impugned judgment to the extent stated above, and the appeals
filed by the private parties (Civil Appeals No. 329 to 332 of 2022) are
dismissed, but with no order as to costs, as the points decided herein were,

not decided earlier by this Court.
Chief Justice

.Judge

. wfgﬁwm ,%émm : Judg(—)

Islamabad: ADVOCATR,
7 February 2023 Vill-Razargei Yeb-Dagger
{M. Tauseef) . Diett-Burer

Approved for Reporting




